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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
PEOPLE SALES & PROFIT COMPANY, INC. )   
       ) 
      Plaintiff,       ) 
       ) 
 v.       )   No. 1:13-cv-00654-LJM-DML 
       ) 
STEAK N SHAKE ENTERPRISES, INC.  ) 
       ) 
      Defendant.      ) 

 
DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES TO  

PLAINTIFF’S COMPLAINT 
 

Defendant Steak n Shake Enterprises, Inc. (“Defendant”), by and through its undersigned 

counsel and pursuant to Rules 8 and 12 of the Federal Rules of Civil Procedure, hereby answer 

each correspondingly numbered Paragraph of the Complaint of April 23, 2013 (the “Complaint”) 

filed by People Sales & Profit Company, Inc. (“PSPC”), and respectfully states as follows: 

1. Defendant admits that the case was brought by a franchisee against Steak n Shake.  

Further answering, the claims set forth in the Complaint are subject to mandatory arbitration 

pursuant to the Federal Arbitration Act, 9 U.S.C. §§ 1, et seq., and the case should be stayed 

pending completion of arbitration. Defendant denies the remaining allegations of Paragraph 1 of 

the Complaint. 

2. Defendant admits Paragraph 2; however, its principal place of business is located 

at 500 Century Building, 36 South Pennsylvania Street, Indianapolis, Indiana (rather than  36 

Pennsylvania Avenue as stated in the Complaint).  

3. Defendant admits that it grants franchises to operate Steak n Shake Restaurants 

but denies that it operates Steak n Shake Restaurants.   

4. Defendant admits Paragraph 4 in its entirety. 
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5. Defendant admits that PSPC currently owns and operates five Steak n Shake 

franchises located in the state of Georgia, but denies the remaining allegations of Paragraph 5.   

6. Defendant admits Paragraph 6 in its entirety. 

7. Defendant admits Paragraph 7 in its entirety. 

8. Defendant denies Paragraph 8 in its entirety.    

9. Defendant admits the first sentence of Paragraph 9 in part, that under federal law, 

Franchise Disclosure Documents (FDDs) must generally be delivered to prospective franchisees 

at least fourteen days before the franchisee executes a binding agreement; however, the federal 

law provides exemptions from this disclosure requirement so disclosure is not required for all 

franchisees.  Defendant admits the second sentence of Paragraph 9 that under the former federal 

law, the purpose of requiring delivery of the UFOC was to prevent deceptive and unfair practices 

through presale disclosure of material information necessary to make an informed purchasing 

decision and prohibition of specified misrepresentations; however, Defendant denies that the 

current federal law requires delivery of a UFOC since the current law refers to the disclosure 

document as the Franchise Disclosure Document (“FDD”). 

10. Defendant admits that it provided PSPC with a UFOC prior to PSPC signing 

franchise agreements for four restaurants and that the UFOC contained the statement referred to 

in Paragraph 10; however, Defendant denies that it was required by law to provide PSPC with a 

UFOC or FDD prior to PSPC assuming the obligations of another franchisee under the existing 

franchise agreeement for the Brunswick, GA location, nor that it actually provided PSPC with a 

FDD or UFOC prior to PSPC’s assumption of that franchise agreement, and therefore, denies the 

remaining allegations of Paragraph 10. 

11. Defendant denies Paragraph 11 in its entirety. 
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12. Defendant admits that Paragraph 12 quotes one sentence of Item 19 of the UFOC 

presented by Defendant to PSPC, but denies that the Paragraph quotes the “critical[ ]” portions of 

the UFOC. Further answering, Item 19 of the UFOC contained explanations for the differences 

in financial results for franchise and company-operated restaurants for fiscal year 2006 and 

included the statement referred to in Paragraph 12. 

13. Defendant denies Paragraph 13 in its entirety. 

14. Defendant denies Paragraph 14 in its entirety. 

15. Paragraph 15 of the Amended Complaint is improper pleading under Fed. R. Civ. 

P. 8(d)(1), which requires that “[e]ach allegation must be simple, concise, and direct,” because it 

combines multiple, distinct allegations in one paragraph of the pleading.  That type of pleading 

makes it impossible to respond by admitting or denying the paragraph as contemplated by Fed. 

R. Civ. P. 8(b)(1)(B).  Subject to that qualification, Defendant admits that royalties paid to it are 

calculated as a percentage of a franchisee’s revenue and not profits, but Defendant denies the 

remaining allegations of Paragraph 15. 

16. Defendant admits that Steak n Shake’s current CEO is Sardar Biglari. Defendant 

denies the remaining allegations of Paragraph 16. 

17. Defendant admits that PSPC objected to the Policy and received a letter from the 

Defendant’s counsel warning that if it did not comply with Policy as required by its Franchise 

Agreements that Defendant would seek termination of PSPC’s Franchise Agreements, but 

Defendant denies the remaining allegations of Paragraph 17. 

18. Defendant denies Paragraph 18 in its entirety.   

19. Defendant admits that that Steak n Shake’s oldest franchisee, Stuller, Inc., filed 

suit in the United States District Court for the Central District of Illinois and obtained a 
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preliminary injunction preventing implementation of the Policy as to its five franchises in 

Illinois. Further answering, the Summary Judgment order referenced in Paragraph 19 was later 

vacated by the Court.  Defendant denies the remaining allegations of  Paragraph 19. 

20. Defendant admits that the Policy implemented effective June 15, 2010, as 

modified effective January 26, 2011 (see Exhibits H and I of Plaintiff’s Complaint) remains in 

effect; however, Defendant denies the remaining allegations of Paragraph 20. 

21. Defendant admits that two other franchisees have recently filed suit but denies the 

remaining allegations of Paragraph 21. 

22. Defendant admits Paragraph 22 in its entirety. 

23. Defendant admits Paragraph 23 in its entirety. 

24. Defendant admits Paragraph 24 in its entirety. 

25. Defendant admits Paragraph 25 in its entirety. 

26. Defendant admits Paragraph 26 in its entirety. 

27. Defendant admits Paragraph 27 in its entirety. 

28. Defendant denies the allegations of Paragraph 28. 

29. Defendant admits that its current form of FDDs and Franchise Agreements are 

different than those given to PSPC, but deny the remaining allegations of Paragraph 29. 

30. Defendant admits that the form of Franchise Agreement attached to the 2010 FDD 

contains four specific references to Franchisor’s right to set menu price, but Defendant denies the 

remaining allegations of Paragraph 30.  

31. Defendant denies Paragraph 31 in its entirety. 
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32. Defendant admits that PSPC operates five franchises under the terms of its 

franchise agreements with the Defendant, but denies that all five agreements are materially 

identical.   

33. Defendant admits that subsection (a) of Paragraph 33 references Exhibit B, which 

is a true and accurate copy of the Brunswick Store Agreement, but denies the remaining 

allegations of Paragraph 33. 

34. Defendant admits the allegations of Paragraph 34. 

35. Defendant admits the allegations of Paragraph 35. 

36. Defendant admits the allegations of Paragraph 36. 

37. Defendant admits that the words “menu prices” are not specifically stated in the 

definition of “System,” but denies the remaining allegations of Paragraph 37. 

38. Defendant admits the allegations of Paragraph 38. 

39. Defendant denies Paragraph 39 in its entirety. 

40. Defendant admits that the word “pricing” is not specifically stated anywhere in 

the Franchise Agreements, but denies the remaining allegations of Paragraph 40.  

41. Defendant denies Paragraph 41 in its entirety. 

42. Defendant admits that Steak n Shake’s Director of Real Estate, Franchise and 

Litigation Law Tonya Sallee testified in Stuller that the Franchise Agreements signed by Stuller 

“do not specifically contain” language concerning Steak n Shake’s right to set maximum menu 

prices in addition to Steak n Shake’s “right to make changes to the system from time to time and 

implement policies and procedures, to control all advertising, and to require franchisees to follow 

a designated menu.” 

43. Defendant admits the allegations of Paragraph 43. 
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44. Defendant admits that the Policy was enacted in June 2010 by the Defendant’s 

management, including Mr. Biglari, but denies the remaining allegations of Paragraph 44. 

45. Defendant denies Paragraph 45 in its entirety. 

46. Defendant answers that the documents attached as Exhibit H and I speak for 

themselves and that the Policy requires all franchisees to follow menu and pricing and to offer all 

company promotions as published, but deny the remaining allegations of Paragraph 46. 

47. Defendant denies Paragraph 47 in its entirety. 

48. Defendant admits that several franchisees formed a franchise association, the One 

Voice Franchise Association (“OVFA”), which objected to the Policy, but Defendant is without 

sufficient information to admit or deny the number of franchisees who joined the OVFA. 

Defendant denies the remaining allegations of Paragraph 48.   

49. Defendant admits that some franchisees expressed concern about the impact of 

the Policy on their profit margins but denies the remaining allegations of Paragraph 49. 

50. Defendant admits that its counsel sent a letter to PSPC indicating that the 

Defendant would terminate the Franchise Agreement if PSPC did not comply with the Policy 

within the 30-day cure period, but denies the remaining allegations of Paragraph 50. 

51. Defendant denies Paragraph 51 in its entirety. 

52. Defendant admits that in June 2010 Steak n Shake closed its own distribution 

facility which served a portion of company-operated and franchised Steak n Shake restaurants, 

and that Sygma was selected as the sole distributor.  Defendant denies the remaining allegations 

of Paragraph 52.  

53. Defendant admits that Sygma is the sole designated distributor for all products 

and admits that the Policy prohibits franchisees from charging prices higher than the company’s  
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menu pricing for all menu items; however, Defendant denies the remaining allegations of 

Paragraph 53. 

54. Defendant denies Paragraph 54 in its entirety. 

55. Defendant denies Paragraph 55 in its entirety. Further answering, Defendant states 

that it received a letter from PSPC dated November 24, 2010 stating that PSPC will comply with 

the Policy “under a reservation of rights” and that PSPC submitted a declaration in Stuller on 

January 13, 2011 regarding its adoption of the Policy, and has not received any additional 

objections  from PSPC. 

56. Defendant denies Paragraph 56 in its entirety 

COUNT I:  REQUEST FOR DECLARATORY JUDGMENT  
AND PERMANENT INJUNCTION 

 
57. Defendant incorporates its responses to Paragraphs 1 through 56 of the 

Complaint, as if set forth fully herein. 

58. Paragraph 58 states a legal conclusion to which no response is required, but to the 

extent an answer is required, Defendant admits Paragraph 58. 

59. Defendant admits that there is an actual controversy between PSPC and Steak n 

Shake. Further answering, the controversy is subject to arbitration. 

60. Defendant admits that PSPC has a legally protectable interest at stake in resolving 

this controversy but denies the the remaining allegations of Paragraph 60. 

61. Defendant denies the allegations of Paragraph 61. 

62. Defendant is without sufficient information to admit or deny the allegations of 

Paragraph 62. 

63. Defendant denies the allegations of Paragraph 63. 
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COUNT II:  BREACH OF CONTRACT 

64. Defendant incorporates its responses to Paragraphs 1 through 63 of the 

Complaint, as if set forth fully herein. 

65. Defendant admits the allegations of Paragraph 65. 

66. Defendant denies the allegations of Paragraph 66. 

67. Defendant denies the allegations of Paragraph 67. 

68. Defendant is without sufficient information to admit or deny the allegations of 

Paragraph 68 since the allegations are not limited to specific time periods and therefore denies 

those allegations.   

69. Defendant denies the allegations of Paragraph 69. 

COUNT III:  FRAUD 

70. Defendant incorporate its responses to Paragraphs 1 through 69 of the Complaint, 

as if set forth fully herein. 

71. Defendant admits that the 2007 UFOC provided to PSPC prior to execution of 

four of its franchise agreements (but excluding the Brunswick, GA Franchise Agreement) 

included the statement “franchisees are free to set consumer prices different from prices on SNS-

owned restaurant menus and several do so” but denies the remaining allegations of Paragraph 71. 

72. Defendant denies the allegations of Paragraph 72. 

73. Defendant denies the allegations of Paragraph 73. 

74. Defendant denies the allegations of Paragraph 74.   

75. Defendant denies the allegations of Paragraph 75. 

76. Defendant denies the allegations of Paragraph 76. 
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COUNT IV:  VIOLATION OF THE BUSINESS OPPORTUNITY  
PURCHASERS PROTECTION ACT 

 
77. Defendant incorporates its responses to Paragraphs 1 through 76 of the 

Complaint, as if set forth fully herein. 

78. Defendant denies the allegations of Paragraph 78   

79. Defendant denies the allegations of Paragraph 79.   

80. Defendant denies the allegations of Paragraph 80.   

81. Defendant denies the allegations of Paragraph 81.   

82. Defendant denies the allegations of Paragraph 82.   

83. Defendant denies the allegations of Paragraph 83.   

84. Defendant denies the allegations of Paragraph 84.   

85. Defendant denies the allegations of Paragraph 85.   

86. Defendant denies the allegations of Paragraph 86.   

87. Defendant denies the allegations of Paragraph 87.   

88. Defendant denies the allegations of Paragraph 88.   

89. Paragraph 89 states a legal conclusion to which no response is required, but to the 

extent an answer is required, Defendant admits Paragraph 89..   

AFFIRMATIVE DEFENSES 

1. Plaintiff has included one or more claims that are subject to arbitration. This 

matter should therefore be stayed pending completion of arbitration proceedings as required by 

the Federal Arbitration Act, 9 U.S.C. §§ 1, et seq. 

2. Plaintiff has failed to state a claim on which relief can be granted.   

3. Count III fails to state a claim because Plaintiff fails to allege the elements of 

fraud under Indiana law.  Fraud requires Plaintiff to plead a material misrepresentation of a past 
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or existing fact which was untrue at the time it was made.  All statements alleged to have been 

made by Defendant were true when made and Plaintiff has failed to plead that any representation 

was false at the time that it was made. 

4. One or more of Plaintiff’s claims are barred by the parole evidence rule to the 

extent that Plaintiff attempts to vary the terms of the franchise agreements with extrinsic 

evidence to the contracts, such as the UFOC.   

5. One or more of Plaintiff’s claims are barred by the doctrine of merger and 

integration because the integration and non-waiver provisions in the written agreements that 

Plaintiff signed provide that the terms of the agreements are set forth in the agreements and no 

other alleged statement or representations can be made a term of the agreements. 

6. Plaintiff failed to mitigate its claimed damages on one or more claims because its 

adoption of the Policy or any part of it, including specific promotions, was done voluntarily and 

willingly. Any damages alleged to have occurred from implementing the promotions could 

reasonably have been avoided by Plaintiff by not implementing such promotions. 

7. One or more of Plaintiff’s claims are barred by the applicable statutes of 

limitations. 

8. One or more of Plaintiff’s claims are barred by the doctrines of estoppel, waiver, 

ratification, acquiescence, and/or laches. 

9. Plaintiff’s claims are barred in whole or in part by offset or set-off. 

10. One or more of plaintiff’s claims are barred by the economic loss rule. 

11. Defendant had no legal obligation to provide and did not provide a Franchise 

Disclosure Document (FDD) or Uniform Franchise Offering Circular (UFOC) to PSPC in 

connection with the Brunswick Store Agreement since PSPC purchased the Brunswick Store 
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from another franchisee and became the franchisee under that agreement pursuant to an 

assignment.   

12. Pursuant to Ohio Rev. Code §1334.12(I) and §1334.12(L), PSPC’s acquisition of 

the Mercer University Store, Bradley Park Store, Watson Store, and Tom Hill Store from the 

Defendant are exempt from the Ohio Business Opportunity Purchasers Protection Act. 

13. Count IV fails to state a claim with respect to the Brunswick Store because PSPC 

purchased that location from a franchisee and Defendant cannot be a “seller” under the Ohio 

Business Opportunity Purchasers Protection Act. 

14. Defendants reserve the right to assert additional defenses as they are identified 

during investigation and discovery. 

WHEREFORE, Defendant requests that the Court enter judgment in its favor on all 

claims made against Defendant in this action, award Defendant costs, award Defendant 

attorneys’ fees and provide for all other appropriate relief.   

Dated: May 30, 2013     Respectfully submitted, 

STEAK N SHAKE ENTERPRISES, INC. 
 
     By: s/ Tonya L. Sallee     
      One of Its Attorneys 

 
      Tonya L. Sallee 

STEAK N SHAKE ENTERPRISES, INC. 
500 Century Building 
36 S. Pennsylvania Street 
Indianapolis, IN  46204 
Tel: (317) 655-7321 
Fax: (317) 633-5455  
tonya.sallee@steaknshake.com 
 
Fredric A. Cohen 
Marlén Cortez Morris 
CHENG COHEN LLC 
311 N Aberdeen St., Ste. 400 
Chicago, IL 60607 
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Tel: (312) 243-1701 
Fax: (312) 277-3961 
fredric.cohen@chengcohen.com 
marlen.cortez@chengcohen.com 

 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 30, 2013, I electronically filed the foregoing 
DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES TO PLAINTIFF’S 
COMPLAINT with the Clerk of the Court by using the CM/ECF system, which will send a 
notice of electronic filing to the following: 
 

Irwin B. Levin  
Richard E. Shevitz 
Lynn A. Toops 
COHEN & MALAD, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN  46204 
(317) 636-6481 
ilevin@cohenandmalad.com 
rshevitz@cohenandmalad.com 
ltoops@cohenandmalad.com 
 
 
Lizabeth M. Conran 
Kirsten M. Ahmad 
Joshua A. Stevens 
GREENSFELDER, HEMKER & GALE, P.C. 
10 S. Broadway, Suite 2000 
St. Louis, MO 63102-1774 
(314) 241-9090 
lmc@greensfelder.com 
km@greensfelder.com 
js@greensfelder.com 
 
Attorneys for Plaintiff  
People Sales & Profit Company, Inc. 

 
 
 s/ Tonya L. Sallee     
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